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By BRENDEN P. LEYDON Wocl Leydon LLC

Tips When
Taking on the
Trucking CasE
In the U.S., the maximum weight of a fully loaded semi-tractor and
trailer is 80,000 pounds spread over 18 wheels. The average
weight of a car is 4,000 pounds. You do the math.

hen your passenger vehicle client
gets hit by a tractor-trailer, your client
will likely be on the losing end. While
most Connecticut trial lawyers are familiar with
the rules of the road for cars, they may not be as
acquainted with the unique rules that apply to
commercial vehicle operators and owners. What
follows are five helpful tips to maximize recovery
in your case of David v. Goliath.

of the truck owner, thus making the owner
vicariously liable for the driver’s negligence.3
The existence of a lease does not impact liability.
Also, a driver can be a federal trucking statutory employee of more than one carrier.4 Many
courts have broadly noted that this regulation
“eliminates the traditional common law distinction
between employees and independent contractors
for drivers.”5

The right defendant in a
trucking case is the
trucking owner(s)

How the tractor fits with
the traileR

Historically, trucking companies often established
convoluted schemes to distance themselves from
their drivers to evade vicarious responsibility,
mostly by entering into lease agreements and
attempting to assert the driver was an independent contractor. Those days are gone. Federal
regulations now impose a “statutory employer”
condition on the carrier-lessee (a/k/a truck owner)
in situations of damage done to the public during
the term of the lease.1, 2 In other words, when a
member of the public is injured by the negligence
of a contractor-lessor (a/k/a truck driver) the law
construes the driver to be, in effect, an employee
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The liability of the trailer owner is joint and several
with the liability of the tractor owner.6 Once a
trailer and a tractor are attached and pulled over
the highway by means of a motor, the trailer
becomes an integral part of the unit and constitutes one motor vehicle. “Merely because these
defendant trucking companies have scrambled
and intermingled their relationship does not serve
to defeat the plaintiff’s rights. To hold otherwise
would be to put a premium on whatever confusion
the defendants have unwittingly generated. To
prevent such a situation from benefiting the defendants was obviously one of the prime purposes
which the Connecticut Statute7 was designed to

accomplish; the presumption of agency and the
shifting of the burden to the defendant owners
to rebut it is an issue of fact...”8

A commercial driver may
have greater responsibility
travelling the same roaD
Beginning in 1996, Connecticut incorporated by
reference into its regulations of the Department
of Motor Vehicles portions of the Code of Federal

Regulations dealing with motor carrier safety.9
These safety regulations require “extreme
caution” in the operation of a commercial motor
vehicle when hazardous conditions, such as those
caused by snow, ice, sleet, fog, mist, rain, dust,
or smoke adversely affect visibility or traction.
In other words, a defendant truck driver on the
same road and in the same conditions as your
plaintiff may have the heightened duty of exercising extreme caution, as opposed the plaintiff’s
duty of using reasonable care.10
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Connecticut’s commercial driver’s license (CDL) manual
(issued in conjunction with the U.S. Department of
Transportation) also contains similar provisions modifying
the truck driver’s duty of care depending on conditions.
For example, section 2.6.2 of Connecticut’s CDL manual,
entitled “Matching Speed to the Road Surface,” cautions
that it will be harder for a truck to stop on slippery surfaces: “Slippery Surfaces. It will take longer to stop, and
it will be harder to turn without skidding, when the road
is slippery. Wet roads can double stopping distance. You
must drive slower to be able to stop in the same distance
as on a dry road. Reduce speed by about one-third (e.g.,
slow from 55 to about 35 mph) on a wet road. On packed
snow, reduce speed by a half, or more. If the surface is
icy, reduce speed to a crawl and stop driving as soon as
you can safely do so.”
Therefore, in preparing your case for a plaintiff who
was struck in hazardous conditions, review the applicable
federal regulations and CDL manual. You may find particularly useful information regarding the duty of care.

Cell phone use by a
commercial driver
While everyone knows that use of a handheld cell phone
by a motor vehicle operator is illegal in Connecticut,11
when it comes to truck drivers there may be even more
restrictions. In addition to these general statutes, federal
regulations governing commercial operators bar use of
a handheld cell phone by any CDL driver. But these requirements are a floor not a ceiling. If your client is struck

by an operator while using a handheld cell phone, there
may be a substantial case for a recklessness finding. It is
certainly worth arguing.
Further, hands free cell phone use may be equally as
dangerous. Section 2.9 of the Connecticut CDL Manual
has an extensive discussion regarding this: “Note that
hands-free devices are not less likely than hand-held cell
phones to cause [a driver] to become distracted. Attention is diverted from the driving task while using either
device.” To buttress this assertion is extensive reliable literature demonstrating that operators using a cell phone,
hands free or not, are as distracted as a drunk driver.
Consequently, many responsible trucking companies,
including major carriers such as FedEx and UPS have
banned the use of all phones by their operators. Talk to
your trucking expert about exploring this factor if it fits
your case.
One Connecticut Superior Court recently denied
summary judgment in a recklessness rear-end crash on
I-95. The defendant presented the self-serving claim of
the truck driver that he was travelling only 45-50 mph
prior to the collision.12 The plaintiff established, however,
that there was significant rain (thus triggering the “extreme caution” duty) and that the truck driver was talking
on his cell phone at the time of the collision in violation
of written company policies.13

Hit and run drivers
What if a truck driver pushes your client’s car off the road
or otherwise causes a collision and doesn’t stop? If your

One of the most complex and
critical areas of trucking litigation is the search for all of the
applicable insurance coverage
– an investigation that can be
difficult but, at times, surprisingly rewarding.

A Case Study:

Finding Coverage in
Trucking Litigation
By MICHAEL WALSH and CAITLYN MALCYNSKY Walsh Woodard LLC

The Federal Motor Carrier Safety Administration (FMCSA) regulations require a
common carrier to maintain only $750,000
in coverage. In serious cases, insurance
carriers frequently tender the $750,000
policy as the sole coverage available for the

client can identify the trucking line that hit him, that is
enough to establish responsibility. Cases have held a
principal directly liable even when the identity of the
specific driver was unknown.14 “[A] plaintiff is not required
to identify the driver of the vehicle in order to hold the
owner liable. As long as evidence of ownership is presented, the driver, whoever it may be, is presumed to be

Takeaway

operating the vehicle with the owner’s permission.”15 <

In cases seeking to recover for personal injuries
caused by a commercial trucking company, a few
of the special considerations have been outlined
above. With a little astute lawyering and an awareness of the additional duties on CDL operators and
the companies that hire them, it is possible to obtain
significant awards for often very severe injuries.

1 The Federal Motor Carrier Safety Regulation (FMCSR) preempts state tort
law actions in which a member of the public is injured by the negligence
of a motor carrier’s employee while operating an interstate carrier vehicle.
Commercial motor vehicles, as defined in 49 C.F.R. § 390, are subject
to the FMCSR, 49 C.F.R. §§ 390.1–396.25 and Regs. Conn. Agencies §§
14–163c–1, 14–163c–2. These regulations are intended to reasonably protect the safety of the public. See Taliaferro-Holmes v. New England Motor
Freight, Inc., No. CV166062746S, 2016 WL 7839409, at *1 (Conn. Super. Ct.
Dec. 5, 2016).
2 Title 49 of the Code of Federal Regulations § 376.12(c)(1); see Pouliot v.
Paul Arpin Van Lines, 292 F. Supp. 2d 374, 383 (D.Conn.2003). (Thus, the
definition of “employee” in § 390.5 would apply to an independent contractor while the contractor is driving a commercial motor vehicle on any
public or private road or highway.)
3 Pereira v. N. Carolina Granite Corp., No. CV095031427S, 2014 WL 1647089,
at *6–7 (Wilson, J. Mar. 25, 2014).
4 Zamolloa v. Hart, 31 F.3d 911, 914 (9th Cir. 1994) (“allowing drivers to have
more than one statutory employer is consistent with the statute’s intent to
protect the public.”). The same principles hold true under the common
law. See Dennler v. Dodge Transfer Corp., 201 F. Supp. 431, 438 (D.Conn.
1962) (“How can driver Johnson be the agent of three principals; certainly
that is a situation which is unusual, but not necessarily unique.”)
5 Consumers County Mutual Ins. Co. v. P.W. & Sons Trucking, Inc., 307 F.3d
362, 365 (5th Cir. 2002).
6 See Keels v. Henderson, CV93-0133996, 13 CLR 236 (Lewis, J., January 5,
1995); Dennler, 438; LaFlamme v. Raymond, CV 94-0461446S (Lavine, J.,
September 7, 1994); Melchert v. Melchert, 519 N.W. 2d 223, 226 (Minn.
App. 1994), rev. den. September 16, 1994; Aviles v. Burgos, 783 F.2d 270
(1st Cir. 1986); Norris v. Moon, 9 F.R.D. 214 (N.D. Ohio 1949); Hall v. Buck,
426 S.E.2d 586 (Ga. App. 1992).

7 General Statutes § 52-183, provides in part: “....the operator, if he is other
than the owner of...(the) motor vehicle, shall be presumed to be the agent
and servant of the owner of such motor vehicle and operating the same in
the course of his employment, and the defendant shall have the burden of
rebutting such presumption.”
8 Dennler, 438.
9 Regs., Conn. State Agencies § 14-163c-1, adopted the following parts of
Title 49 of the Code of Federal regulations: “Part 392, ‘Driving of Commercial Motor Vehicles,’ as amended form time to time...”
10 Multiple sister state courts have specifically held that the federal regulation controls the duty of care a commercial truck driver has under such
conditions. See Weaver v. Chavez, 133 Cal. App. 4th 1350, 1356-57 (Cal. Ct.
App. 2005) (concluding that trial court erred in giving “reasonable person”
instruction, rather than instructing on “extreme caution”); Kimberlin v. PM
Transport, Inc., 563 S.E.2d 665, 668-69 (Va. 2002) (reversing trial court for
failing to recognize that 49 C.F.R. § 392.14 creates an “expanded duty of
care for the operation of commercial motor vehicles.”)
11 Connecticut General Statutes § 14-296aa.
12 Amparo v. Ayala, FST-CV-16-6029461-S.
13 See also Birkhamshaw v. Socha, 156 Conn. App. 453, 457–58, 115 A.3d 1,
7–8 (2015). The defendant truck driver was found to have been reckless
while traveling approximately 67 miles per hour on I-395 (which has a 65
maximum speed limit). There were no adverse weather conditions in
Birkhamshaw that would have triggered the extreme caution duty Mr.
Ayala was facing in the Amparo matter.
14 McElrath v. Loftus, No. 0116025, 1994 WL 669213, at *1 (McDonald, J.,
Nov. 14, 1994) (denying summary judgment for plaintiffs’ claim that “their
automobile was struck by an automobile owned by the defendant, but
operated by an unknown agent, servant or employee of the defendant.”);
15 Horvath v. Lindenhurst Auto Salvage, Inc., 104 F.3d 540, 543 (2d Cir. 1997).

collision. When someone has been
killed or severely injured, $750,000
is not nearly enough to provide fair
compensation to the injured party or
his family.
So, what can a plaintiff’s lawyer
do to find additional coverage?
The following summarizes one
interesting coverage case we had
arising from a trucking fatality. Persistence and perseverance ultimately
yielded an additional $6 million in
coverage from an unlikely source –
the company that leased the trailer

that was attached to the tractor that
caused the collision.

Facts of the Case
The collision occurred on a two-lane
rural highway at 4:30 a.m. on a dark,
foggy morning in late February. The
plaintiff’s decedent, let’s call him
“Joe,” was a 40-year-old machine
operator on his way to work when
a tractor-trailer ran a red light and
caused an under-ride collision.1
Joe was fatally injured and died
a few days following the collision.

At the outset, it is important to
remember that the search for applicable coverage is broader than
the search for liable parties. Possible
sources of insurance coverage in a
case like this include: the driver, the
common carrier (trucking company),
the tractor owner, the trailer owner,
the shipper, the consignee, the
broker, the logistics company and/
or uninsured/underinsured motorist
policies.
All of the named defendants
involved in our case resided out of
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state. Many of the defendants were
members of a very tight-knit immigrant community that had very
little knowledge of, or respect for, the
trucking laws and regulations.
The truck driver was an immigrant with limited English, which
hampered the police investigation of
the crash. He resided in Minnesota
and immediately went to ground
after the collision. Even though the
truck driver considered himself an
independent contractor, he had no
insurance coverage.
The trucking company consisted
of one person, who was also a member of the same immigrant community, and he ran the business out of his
house. He found jobs and loads that
needed to be delivered by looking
on an Internet website where such
jobs were posted. He would accept
the job online and then assign it to
one of a group of drivers, all of whom
he considered to be independent
contractors. In other words, he was
a middle man. He did not observe
any of the obligations imposed by
the FMCSA as to log maintenance,
driver training, vehicle inspection, or
other safety regulations.
The tractor ownership was
almost impossible to establish. The
driver claimed the tractor was owned
by a co-driver, which the co-driver
denied. The co-driver claimed it was
“being sold to the driver” at the time
of the collision on an installment
plan. Neither the driver nor the
co-driver had any insurance coverage
on the truck.

6

As the trucking industry
changes, so must the
trucking lawyer.

Accessing the Coverage

background investigation into the
drivers and companies to which
it leased trailers – beyond a credit
check to ensure it could collect its
fees. A simple investigation through
the DOT “SaferSys” website would
have quickly revealed that the trucking company had questionable corporate status and had been flagged for
repeated violations of the FMCSA
regulations.

Somewhat surprisingly, the home
trucking business did carry a $1 million policy, which purportedly served
as the only coverage for the driver,
the trucking company, the tractor,
and the tractor’s owner. That policy
was offered early in the litigation.
The focus then shifted to the
company that leased the trailer.
Initially, the challenge was establishing a liability claim against the
trailer company. Unfortunately, it is
not easy to hold the lessor of a trailer
liable in a trucking case. The Graves
Amendment insulates the leasing
company from traditional, vicarious
liability claims.
But negligent entrustment
counts can be alleged against a leasing company. The Graves Amendment allows such claims, pursuant to
its Savings Clause.2
Depositions of the trailer company revealed it did little by way of

In reality, the liability claims
against the trailer company were not
strong claims. The trailer itself was
in pristine condition, fully compliant with all FMCSA regulations.
Moreover, the trailer did not play
any role in causing the collision. As
for the negligent entrustment claim,
the trailer company argued that all it
was required to do at the time of the
lease was to check the driver’s license
of the lessee, and there was some
Connecticut case law to support its
position.
But here is the important point to
remember. A coverage determination is
different than a liability determination.
Given the broad terms of the FMCSA
regulations, sometimes the least liable
party can provide the most extensive
coverage for itself, and other parties,
in a standard trucking case.
So, the question then became,
could we extend the coverage pur-

But there was one saving grace: the
trailer. The trailer had been leased by
a large, established trailer company
to the man running the trucking
company out of his house. The trailer
company had $6 million in insurance
coverage and immediately became
the focus of the search for additional
coverage.
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chased by the trailer company to the
other defendants? In coverage terms,
the question was whether any of the
trucking company defendants were
“insureds” under the terms of the
policies provided to the trailer company. Defense attorneys in trucking
cases will always claim that umbrella
coverage on a trailer does not extend
to the tractor or the driver. But there
is a significant and growing body of
recent case law that allows you to
defeat this argument, although the
language of the specific policy needs
to work in your favor.
In our case, the umbrella policy
issued to the trailer company provided $5 million in excess liability
coverage, above and beyond a $1
million underlying policy. The excess
policy defined the term “insureds” in
a broad fashion. That broad language
allowed the plaintiff to argue that all
of the trucking defendants qualified
as “insureds,” because the plain language of the policy provided coverage
to anyone “using an auto you own,
hire or borrow, including any person
or organization legally responsible
for such use providing it is with your
permission.” When this language was
applied to our case, the truck driver
satisfied the policy definition of
“insured,” as he was using the trailer,
owned by the trailer company, with
the permission of the trailer company.
Recent case law has been
extremely helpful in interpreting
similar policy language. In Great
American Ins. Co. v. Moore Freight
Ins. Inc., et al,3 the U.S. District

Court of the Northern District of
Georgia interpreted nearly identical policy language and rejected the
insurer’s contention that its coverage
on the trailer did not apply to a truck
accident caused by the negligent acts
of the truck driver. “The law is clear
that when a tractor-trailer is involved in an accident, the insurance
covering both the tractor and the
trailer are applicable.” Recently, the
Court of Appeals for the 11th Circuit
upheld the District Court’s ruling and
determined that the tractor’s driver
and owner qualified as insureds under
the trailer owner’s insurance policy.4
The U.S. Circuit Court of Appeals
for the 5th Circuit has noted that
“nearly every jurisdiction to face the
question has held that an accident
involving a tractor/trailer unit arises
out of the use of both regardless of
which part of the unit was actually
involved in the accident.”5 The 3rd
Circuit adopted this reasoning 10
years later.6 The question has not
been considered by the 2nd Circuit.

Conclusion
Although it may seem counterintuitive, at times the party with the least
liability may provide the most insurance coverage. Attorneys involved
in truck cases should strive to obtain
and examine the insurance policies of
every person or entity involved with
the case in order to maximize fair
recovery for our clients.7 The Internet
has given rise to significant changes
in the trucking industry that can affect liability and insurance coverage.
As the trucking industry changes, so
must the trucking lawyer. <
1 Identifying information has been altered to
preserve confidentiality.
2 The Graves Amendment analysis, and direct
versus indirect negligence actions, is complex
and varied in the trucking litigation sphere. It is
beyond the scope of this article to explore that
issue in depth.
3 Civil Action No. 1:15-cv-3856-SCJ (N.D.Ga. 2017).
4 Great American Insurance Company v. Moore
Freight Service, Inc., 737 Fed. Appx. 475 (2018).
5 Blue Bird Body Co. v. Ryder Truck Rental, Inc.,
583 F.2d 717, 726–727 (5th Cir.1978).
6 Contrans, Inc. v. Ryder Truck Rental, Inc., 836 F.2d
163, 165–166 (3d Cir.1987) (citing Blue Bird).
7 Connecticut Practice Book § 13-12 requires disclosure of “the existence, the contents and policy
limits of any insurance policy under which any insurer may be liable to satisfy part or all of a judgment which may be rendered in the action…”
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